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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  170, 172,  420  and  620 

IFHWA  Docket  No.  78-17] 

Administration  of  Negotiated 
Contracts 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  This  rule  consolidates  three 
existing  regulations  regarding 
procedures  for  administering  negotiated 
contracts.  "State  Contract 
Administration  for  other  than 
Competitively  Bid  Contracts,”  "Highway 
Planning  and  Research  and 
Development  Contracts,”  and 
"Engagement  of  Consultants  for 
Engineering  Services"  are  supeiseded 
and  replaced  by  a  uniform  set  of 
procedures.  The  rule  conforms  Federal 
Highway  Administration  (FHWA) 
procedures  for  the  administration  of 
certain  federally-aided  procurement 
contracts  to  the  procedures  of  OMB 
Circular  No.  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  by  State  and  Local 
Governments,  Attachment  O, 
Procurement  Standards.  It  also 
minimizes  redtape  by  providing  for  State 
and  local  governments  to  develop 
uniform  procedures  for  the  procurement 
of  services,  supplies,  and  equipment 
with  Federal  funds  administered  by  the 
FHWA. 

EFFECTIVE  DATE:  January  21, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dwight  Hodgens,  Systems  and  Program 
Review  Branch,  Program  Management 
Division,  202-426-0175;  or  Wilbert 
Baccus,  Attorney,  Office  of  the  Chief 
Counsel,  202-426-0786,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  On 
November  2, 1978,  the  FHWA  issued  a 
proposed  rule,  published  at  43  FR  51040, 
FHWA  Docket  No.  78-17.  Comments  to 
the  docket  and  internal  FHWA 
coordination  resulted  in  the  changes 
reflected  in  the  final  rule.  Significant 
changes  and  comments  are  discussed  in 
the  following  paragraphs.  On  August  1, 
1979,  the  Office  of  Management  and 
Budget  issued  a  revised  Attachment  O 
to  Circular  No.  A-102  in  a  completely 
new  format.  References  to  specific 
paragraphs  of  Attachment  O  in  the 


following  discussion  are  for  the  one  in 
effect  on  November  2, 1978. 

Note. — In  an  attempt  to  align  the  internal 
FHWA  numbering  system  of  directives  more 
closely  with  that  of  Title  23.  Code  of  Federal 
Regulations,  for  easier  access  and  reference, 
the  FHWA  is  changing  the  citation  for  this 
regulation  from  the  proposed  23  CFR  Part  173 
to  the  final  rule  23  CFR  Part  172. 

Discussion  of  Major  Comments 

Some  comments  were  received 
regarding  proposed  changes  to 
Attachment  O  published  as  a  Notice  of 
Proposed  Rulemaking  on  December  6, 
1978,  (FR  Vol.  43,  No.  235,  pages  57201- 
5)  because  of  the  close  relationship  of 
this  regulation  to  Attachment  O.  Of 
special  concern  was  the  proposed 
requirement  that  price  be  included  in 
proposals  as  a  required  factor  in 
competitive  negotiation  of  services.  The 
August  1, 1979,  final  rule  for  Attachment 
O  provides  for  a  continuation  of  current 
practice  that  allows  for  the  selection  of 
archilects/engineers  on  the  basis  of 
qualifications  after  which  a  price  is 
negotiated. 

Several  other  comments  arc  directly 
addressed  by  the  August  1, 1979, 
revision  of  Attachment  O  including 
recommendations  to  prohibit 
percentage-of-construction-cost  type 
contracts.  The  revision  to  Attachment  O 
also  nullifies  the  need  to  separately 
address  records  in  the  final  rule. 

Several  comments  were  received  that 
pertinent  sections  of  referenced 
material,  generally  OMB  Circular  No.  A- 
102  and  Title  41,  CFR,  should  be 
included  in  the  regulation  as  an 
attachment,  or  be  given  concurrent 
distribution.  We  believe  that  agencies 
having  contracts  which  include  Federal 
funds  for  the  most  part  already  have 
these  pertinent  laws  and  regulations.  If 
not,  they  are  readily  available  from  the 
U.S.  Government  Printing  Office  or  the 
cognizant  Federal  agency. 

Some  questions  were  raised  regarding 
OMB  Circular  No.  A-102,  Attachment  O, 
Paragraphs  3(b)  and  3(c)(6)(h)  which 
require  maximum  open  and  free 
competition. 

A  comment  was  received  that  the  use 
of  the  terms  "maximum  open  and  free 
competition”  and  "maximum  feasible 
opportunity"  in  Attachment  O  will  cause 
difficulty  in  determining  deficiencies 
since  such  terms  are  subject  to 
interpretation.  The  contracting  agency’s 
procedures  must  show  how  it  will 
achieve  these  goals;  therefore, 
yardsticks  will  be  available  in  the 
contracting  agency’s  own  procedural 
statements  for  the  FHWA  to  measure 
performance. 

A  comment  was  made  that  the 
requirement  in  paragraph  3(a)  of 


Attachment  O  regarding  a  code  of 
conduct  may  require  some  States  to 
enact  new  laws  or  regulations  and 
wondered  if  existing  certification 
requirements  would  fulfill  this 
requirement.  The  intent  of  the  new 
regulation  is  to  fully  conform  to 
Attachment  O  which  unequivocably 
requires  a  code  or  standards  of  conduct. 
This  is  not  an  unreasonable 
requirement,  therefore,  we  believe  any 
State  or  local  government  agency  which 
does  not  already  have  an  acceptable 
code  of  conduct  should  enact  laws, 
develop  regulations,  or  take  other 
necessary  actions  before  receiving 
Federal  funds. 

It  was  suggested  that  guidance  be 
provided  on  the  maximum  acceptable 
fees  as  specified  in  41  U.S.C.  254.  When 
maximum  acceptable  fees  are  specified, 
there  is  a  tendency  for  use  of  the 
maximum  without  regard  to  other 
factors  which  may  reduce  the  fee,  such 
as  the  extent  of  participation  by  the 
contracting  agency,  e.g.,  furnishing 
property,  tools,  or  facilities,  or 
supervisory  services.  Federal 
participation  would  be  limited  to  the 
maximum  fees  specified  in  41  U.S.C.  254, 
however. 

Concern  was  expressed  that  the 
regulation  removes  the  FHWA’s 
discretionary  power  to  become  involved 
in  individual  contracts  once  procedures 
have  been  approved.  This  is  not  the 
case.  As  part  of  its  general  overview 
responsibility,  FHWA  may  intervene 
when  considered  necessary  in  any 
phase  of  work  using  Federal  funds.  In 
fact,  review  of  activities  during 
contractor  selection,  negotiation,  and 
performance  for  a  sample  of  contracts  is 
a  necessary  part  of  FHWA  monitoring  of 
contracting  procedures. 

It  was  pointed  out  that  existing  23 
CFR  620.313  requires  that  all  contracts 
for  engineering  services  to  be  financed 
with  Federal-aid  Interstate  funds  must 
be  submitted  for  prior  FHWA  approval 
even  when  there  are  approved 
procurement  procedures.  Under  this 
regulation,  if  there  are  acceptable 
procedures,  Interstate  funded  contracts 
need  not  be  submitted  for  separate 
approval. 

A  question  was  raised  concerning  this 
regulation’s  effect  on  Certification 
Acceptance  (CA).  There  should  be  no 
direct  effect  on  CA  under  23  CFR  640  (or 
642).  However,  State  and  FHWA 
officials  should  be  aware  of  the 
principles  of  this  regulation  when  they 
review  the  State  laws,  regulations, 
directives,  and  standards  and  State 
capability  for  accomplishing  the  nine 
major  objectives  of  Title  23,  United 
States  Code,  as  prescribed  in  23  CFR 
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640.109,  and  when  periodic  evaluations 
are  made  under  §  640.115. 

A  suggestion  was  accepted  that 
§  173.3(f)  of  the  proposed  rule,  now 
§  172.5(f),  be  revised  to  expand  the 
application  to  all  highway  related  safety 
standard  activities  funded  under  23 
U.S.C.  402.  Also,  it  was  pointed  out  that 
the  Governor’s  Highway  Safety 
Representative  was  not  identified. 
Therefore,  throughout  the  regulation, 
language  has  been  revised  or  added  to 
recognize  the  State  agent  for  23  U.S.C. 
402  funds. 

Several  proposals  were  made  that  the 
regulation  should  apply  to  some  or  all  of 
the  types  of  activities  excluded  by 
paragraph  (c)  of  §  173.1  of  the  proposed 
rule.  It  has  been  determined  that  the 
separate  regulations  will  continue  in 
effect  for  the  excluded  activities. 

Several  comments  were  received 
related  to  §  173.5  of  the  proposed  rule, 
now'  §  172.7,  Procurement  Standards. 
The  comments  regarding  paragraphs 
(b)(1)  through  (b)(4)  of  §  173.5  indicated 
the  need  to  rewrite  for  clarification  as 
w'ell  as  to  revise  certain  requirements. 

Because  of  confusion  ever  the  terms 
“audit  evaluation”  and  "pre-audit,”  the 
latter  was  deleted  and  the  first  was 
defined.  In  addition,  “cost  or  price 
evaluations"  is  now  used.  These  terms 
are  discussed  in  41  CFR  1-3.8  and  are 
consistent  with  Attachment  0  of  QMB 
Circular  A-102.  Also,  criteria  for  audit 
evaluations  of  proposals  of  less  than 
$50,900  are  included. 

It  was  suggested  that  the  $50,000 
minimum  requiring  an  audit  evaluation 
be  raised  to  $100,000  because  of 
inflation.  Regardless  of  inflation,  $50,000 
is  still  considered  necessary  by  the 
cognizant  office  for  adequate  control  of 
contract  costs. 

Also,  a  suggestion  was  made  that  the 
regulations  require  audit  evaluations  of 
only  the  first  of  annual  reimbursement 
contracts  with  nonprofit  organizations. 
For  this  case,  after  the  first  year, 
auditors  would  depend  on  the  first 
review,  making  additional  checks  only 
to  the  extent  necessary  because  of 
changed  conditions.  Therefore,  follow¬ 
up  audit  evaluations  should  not  be 
onerous  or  hold  up  subsequent  annual 
contracts. 

Confusion  was  expressed  over  what 
kind  of  audit  evaluations  are  required. 
There  are  tw'o,  one  is  of  a  potential 
contractor’s  cost  proposal,  and  the  other 
is  of  the  contractor’s  accounting 
procedures  to  determine  if  allowable 
costs  can  be  segregated  and 
accumulated.  Depending  on  the  type  of 
contract,  one  or  both  types  of  audit 
evaluations  are  needed.  The  evaluation 
of  the  cost  proposal  occurs  prior  to 
negotiation;  evaluation  of  accounting 


procedures  may  occur  then  or  later, 
before  a  contract  is  executed. 

The  proposed  rule  explicitly  required 
evaluation  of  accounting  procedures  for 
certain  types  of  contracts.  The  explicit 
language  has  been  dropped;  paragraph 
(c)(2)  of  §  172.7  requires  audit 
evaluations  where  there  is  inadequate 
knowledge  of  the  prospective 
contractor’s  accounting  policies,  etc. 
Thus,  the  contracting  agency  has  the 
discretion  to  decide  if  the  accounting 
procedures  are  adequate,  or  if  additional 
tests  should  be  made. 

Paragraph  (d)  cf  §  172.7,  formerly 
§  173.5(b)(4),  has  been  rewritten  to  make 
it  clear  that  contracting  agencies  may 
establish  their  own  cost  principles. 
However,  reimbursement  will  be  limited 
to  the  Federal  share  of  costs  which  are 
allowable  under  Federal  cost  principles 
of  41  CFR  Part  1-15. 

Two  requirements  were  added 
regarding  contract  administration 
procedures  providing  for  determining 
the  reasonableness,  allowability  and 
allocability  of  costs,  and  the 
maintenance  of  accounting  records. 
These  requirements  were  added 
because  of  the  recognition  of  the 
importance  of  such  procedures  during 
contract  administration  as  well  as 
during  negotiation. 

Paragraph  (b)  of  §  172.9,  formerly 
§  173.7(c),  has  been  retitled 
Documentation  rather  than  Reports  to 
indicate  the  broader  nature  of  the 
requirement. 

A  comment  from  a  Metropolitan 
Planning  Organization  (MPO)  proposed 
that  FHWA  be  responsible  for 
identifying  the  audit  agency  and  to 
notify  the  SHA  and  MPO  of  the  audit 
findings.  The  FHWA  will  assist  in  such 
efforts;  however,  it  is  the  contracting 
agency’s  responsibility  to  assure  that  all 
requirements  are  met. 

Paragraph  (a)  of  former  §  173.9,  now 
§  172.11,  has  been  subdivided  and  the 
language  slightly  changed  to  clarify 
meanings. 

There  was  a  comment  that  paragraph 
(a)  of  §  172.11,  formerly  §  173.9,  be 
rewritten  to  clearly  show  the  two 
options,  i.e.,  approval  of  procurement 
procedures  or  approval  of  individual 
projects.  The  intent  of  both  Attachment 
O  of  OMB  Circular  A-102  and  this 
regulation  is  for  contracting  agencies  to 
have  acceptable  procedures.  The  option 
of  approving  individual  contracts  is 
viewed  as  an  interim  measure  until 
procurement  procedures  have  been 
approved. 

It  was  suggested  that  paragraph  (d)  of 
§  172.11,  formerly  paragraph  (b),  §  173.9, 
be  clarified  to  show  that  if  proposed 
consultant  work  or  subsequent 
modifications  are  included  in  an  MPO’s 


approved  Unified  Work  Program  (UWP) 
then  no  further  FHWA  approval  is 
needed.  It  is  intended  that  the  term  “as  a 
project  or  as  part  of  a  program”  cover 
UWP’s. 

Comments  indicated  that  there  was 
confusion  as  to  whether  changes  in  the 
scope  of  work  or  supplemental 
agreements  needed  FHWA  approval. 
Paragraph  (d)  of  §  172.11,  formerly 
paragraph  (b),  §  173.9,  has  been  revised 
to  clarify  that  it  is  the  change  scope  of 
work  which  must  have  approval. 

Explanatory  language  has  been  added 
to  the  regulation  in  order  to  clarify  the 
following  provisions:  §  172.3(c) — 
application;  §  172.9(a) — civil  rights; 

§  172.9(b) — documentation  of  contract 
provisions;  §  172.9(d) — copyrights;  and 
§  172.11(d) — significant  changes  in  scope 
of  work. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  23  U.S.C.  104(f), 
114(a),  307(c),  and  315  and  402  and  the 
delegation  of  authority  by  the  Secretary 
of  Transportation  at  49  CFR  1.48(b), 
Chapter  I  of  Title  23,  Code  of  Federal 
Regulations,  is  amended  by  removing 
and  reserving  Parts  170;  420,  Subpart  B; 
and  620,  Subpart  C;  and  by  adding  a 
new  Part  172  as  set  forth  below. 

Note. — The  Federal  Highw-ay 
Administration  has  determined  that  this 
document  does  not  contain  a  significant 
regulation  according  to  the  criteria 
established  by  the  Department  of 
Transportation  pursuant  to  E  G.  120-14.  A 
regulatory  evaluation  is  available  for 
inspection  in  the  public  docket  and  may  be 
obtained  by  contacting  Dwight  Hodgens  of 
the  Program  Office  at  the  address  specified 
above. 

Issued  on:  December  10, 1979. 

Karl  S.  Bowers, 

Federal  High  way  Administrator. 

PART  170  [REMOVED  AND 
RESERVED] 

1.  Part  170  is  removed  and  reserved, 

2.  Part  172  is  added  to  read  as  follow  s: 

PART  172— ADMINISTRATION  OF 
NEGOTIATED  CONTRACTS 

Sea 

1721  Purpose. 

172.3  Application. 

172  5  Definitions. 

172.7  Procurement  standards. 

172.9  Contract  provisions. 

172.11  Approvals. 

Authority:  23  U.S.C.  104(f).  114(a).  307(c). 

315  and  402;  49  CFR  1.48(b):  and  Office  of 
Management  and  Budget  (OMB)  Circular  No. 
A-102. 

§172.1  Purpose. 

To  set  forth  policies  and  standards  for 
negotiated  contracts  to  ensure  that  a 
qualified  contractor  is  obtained  through 
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an  equitable  selection  process,  and  that 
prescribed  work  is  properly 
accomplished  in  a  timely  manner,  at  a 
just  and  reasonable  cost. 

§  172.3  Application. 

(a)  These  policies  and  standards  are 
to  be  followed  by  State  and  local 
government  agencies  in  the  procurement 
of  services,  supplies,  or  equipment 
through  negotiated  contracts  with  funds 
made  available  under  Title  23,  United 
States  Code. 

(b)  This  regulation  applies  to  the 
following  activities: 

(1}  Planning,  research,  and 
development: 

(2)  Preliminary  engineering; 

(3)  Construction  engineering:  and 

(4)  Highway  related  safety  program. 

(c)  Procedural  requirements  for  other 
negotiated  contracts  are  contained  in 
applicable  regulations  and  directives  for 
the  respective  program  areas. 
Procurements  not  covered  by  this 
regulation  include: 

(1)  Construction  contracts; 

(2)  Utility  or  railroad  company 
administered  contracts  for  utility 
relocations  or  railroad-highway  projects; 

(3)  Supportive  services  and  on-the- 
job-training  contracts; 

(4)  Contracts  for  right-of-way 
activities;  and 

(5)  Contracts  under  the  rural  highway 
public  transportation  program. 

§  172.5  Definitions. 

The  terms  used  in  this  regulation  are 
defined  in  23  U.S.C.  101(a);  23  CFR  450, 
Subpart  A;  41  CFR  Subtitle  A,  Chapter  1; 
OMB  Cricular  No.  A-102;  as 
supplemented  below. 

(a)  Contracting  agency.  The  State 
highway  agency  (SHA),  Governor’s 
highway  safety  representative  (GHSR), 
or  local  government  which  has 
responsibility  for  the  procurement. 

(b)  Local  government.  For  purposes  of 
this  regulation,  local  governments  also 
include  Metropolitan  Planning 
Organizations  (MPOs)  as  defined  in  23 
CFR  450.104. 

(c)  Planning,  research,  and 
development.  Activities  undertaken 
utilizing  funds  made  available  under  23 
U.S.C.  104(f)  or  307(c). 

(d)  Preliminary  engineering.  All 
project  oriented  work  leading  to  an 
involved  in  the  production  of 
construction  plans,  specifications,  and 
estimates  including  environmental 
assessments,  public  liaison,  surveys, 
design,  and  related  work. 

(e)  Construction  engineering.  Surveys 
and  stakeouts,  inspections,  testing 
materials,  checking  shop  drawings, 
revising  plans,  reporting  construction 


operations,  preparing  periodic  estimates, 
and  related  work. 

(f)  Highway  Related  Safety  Program. 
All  activities  undertaken  utilizing  funds 
made  available  under  23  U.S.C.  402 
which  are  administered  by  the  Federal 
Highway  Administration  (FHWA). 

(g)  Audit  evaluation.  Examination  of 
contractor  records  made  in  accordance 
with  generally  accepted  auditing 
standards,  including  “Standards  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions”  published  by 
the  General  Accounting  Office. 

§  172.7  Procurement  standards. 

(a)  The  contracting  agency  shall 
comply  with  the  standards  of 
Attachment  O,  OMB  Circular  No.  A-102, 
and  this  regulation  in  establishing 
procedures  for  the  procurement  of 
services,  supplies,  or  equipment  with 
Federal  funds. 

(b)  The  SHA’s  and  GHSR’s 
procedures  shall  ensure  that 
procurement  actions  by  or  through  other 
State  agencies  or  local  governments 
comply  with  Attachment  O,  OMB 
Circular  No.  A-102,  and  this  regulation. 

(c) Before  a  contract  is  awarded,  the 
contracting  agency  shall  determine  and 
document  in  its  files  that  the  proposal 
has  been  subjected  to  technical  and  cost 
or  price  evaluations,  as  appropriate,  and 
how  the  results  of  these  evaluations 
were  considered  in  the  contract 
negotiations.  Appropriate  cost  or  price 
evaluations  shall  include: 

(1)  An  audit  evaluation  prior  to 
negotiation  of  proposals  for  which  the 
total  costs  exceed,  or  are  expected  to 
exceed,  $50,000. 

(2)  Audit  evaluations  of  proposals  of 
less  than  $50,000  where  a  valid  need 
exists,  such  as: 

(i)  Inadequate  knowledge  concerning 
the  prospective  contractor's  accounting 
policies,  cost  systems,  or  substantially 
changed  methods  or  levels  of  operation; 

(ii)  Previous  unfavorable  experience 
indicating  doubtful  reliability  of  the 
prospective  contractor’s  estimating, 
accounting,  or  purchasing  methods,  or 

(iii)  Procurement  of  a  new  product  for 
which  cost  experience  is  lacking. 

(d)  Contracting  agencies  may 
establish  cost  principles  for  determining 
the  reasonableness  and  allowability  of 
costs.  Reimbursement  will  be  limited  to 
the  Federal  share  of  costs  which  are 
allowable  under  Federal  cost  principles, 
contained  in  41  CFR  Part  1-15  (Federal 
Procurement  Regulations).  Specifically, 
these  are: 

(1)  For  contracts  between  the  State  or 
local  governments  and  commercial 
organizations,  Subpart  1-15.2,  as 
modified  by  Subpart  1-15.102; 


(2)  For  contracts  between  the  State  or 
local  governments  and  educational 
institutions,  Subpart  1-15.3;  and 

(3)  For  contracts  between  the  State 
and  local  governments,  or  between  local 
governments,  Subpart  1-15.7  (Subpart  1- 
15.7  is  the  same  as  Federal  Management 
Circular  74-4.) 

(e)  Applicable  cost  principles  shall  be 
reference  in  each  contractual  document. 

(f)  Contract  administration  procedures 
shall  provide  for: 

(1)  Determining  contractor 
conformance  with  the  terms,  conditions, 
and  specifications  of  the  contract  and 
the  propriety  of  claims  prior  to  final 
settlement  of  all  contracts; 

(2)  Determining  the  reasonableness, 
allowability,  and  allocability  of  costs  in 
accordance  with  the  provisions  of  41 
CFR  Part  1-15; 

(3)  The  maintenance  of  accounting 
records  that  are  supported  by  source 
documentation,  and  that  will  facilitate 
comparison  of  actual  to  proposed  costs; 

(4)  The  control,  utilization  and 
disposition  of  property  or  equipment 
acquired  using  Federal  funds.  The 
procedures  shall  comply  with  the 
property  management  standards  set 
forth  in  Attachment  N,  OMB  Circular 
No.  A-102. 

§  172.9  Contract  provisions. 

The  contracting  agency  shall  ensure 
that  all  contracts  include,  to  the  extent 
appropriate,  provisions  required  by 
Attachment  O,  OMB  Circular  No.  A-102, 
and  the  following: 

(a)  Civil  Rights.  All  contracts 
awarded  by  grantees,  subgrantees,  and 
their  contractors  shall  contain 
provisions  requiring  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended.  Accordingly,  49  CFR  21 
through  Appendix  H  and  23  CFR 
710.405(b)  shall  be  made  applicable  by 
reference  in  all  contracts  and 
subcontracts  financed  in  whole  or  in 
part  with  Federal-aid  highway  funds. 

(b)  Documentation.  Contracts,  where 
appropriate,  shall  provide  that  the 
contractor  document  the  results  of  the 
work  to  the  satisfaction  of  the 
contracting  agency  and  the  FHWA.  This 
may  include  preparation  of  progress  and 
final  reports,  plans,  specifications  and 
estimates,  or  similar  evidence  of 
attainment  of  the  contract  objectives. 

(c)  Patent  rights.  Applicable  patent 
rights  provisions  described  in  41  CFR 
1-9.1  regarding  rights  to  inventions  shall 
be  included  in  contracts  as  appropriate. 

(d)  Copyrights.  The  contracting 
agency  may  permit  copyrighting  of 
reports  or  other  contract  products.  If 
copyrights  are  permitted,  the  contract 
shall  provide  that  the  FHWA  shall  have 
the  royalty-free  nonexclusive  and 
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irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use  the  work  for  Government 
purposes. 

(e)  Subcontracts.  (1)  All  contracts 
shall  show  that  the  prime  contractor  is 
required  to  perform  all  work  except 
specialized  services  or  other  tasks 
specifically  exempted  in  the  contract, 
except  that  governmental  recipients  of 
23  U.S.C.  104(f)  or  402  funds  may 
subcontract  as  necessary  to  accomplish 
approved  work  program  activities. 

(2)  All  contracts  shall  provide  that 
subcontracts  exceeding  $10,000  in  cost 
shall  contain  all  required  provisions  of 
the  prime  contract. 

(f)  Other  provisions.  Following  is  a  list 
of  other  provisions  normally  included  in 
contracts: 

(1)  Scope  of  work; 

(2)  Time  period  covered; 

(3)  Contract  price,  including  limiting 
amounts  for  all  contracts; 

(4)  Changes  in  work; 

(5)  Disputes; 

(6)  Obligations  of  contracting  agency; 

(7)  Ownership  of  documents; 

(8)  Inspection  of  work;  and 

(9)  Equipment  and  instrumentation 
required. 

§172.11  Approvals. 

(a)  The  FHWA  will  evaluate  the 
SHA’s  and  the  GHSR’s  procurement 
procedures,  as  necessary,  to  ascertain 
compliance  with  Attachment  O,  OMB 
Circular  No.  A-102,  and  this  regulation. 

(b)  The  SHA’s  and  GHSR’s  are 
encouraged  to  perform  reviews  of 
subgrantees  procurement  systems  to 
minimize  the  need  to  review  individual 
contracts. 

(c)  In  the  absence  of  acceptable 
procurement  procedures,  individual 
contracts  exceeding  $10,000  in  cost, 
along  with  information  showing 
compliance  with  Attachment  O,  OMB 
Circular  No.  A-102,  and  this  regulation, 
shall  be  submitted  for  approval  by  the 
FHWA  prior  to  execution. 

(d)  For  every  contract,  the  proposed 
work  must  receive  prior  FHWA 
approval  and  authorization  as  a  project 
or  as  part  of  a  program.  Significant 
changes  in  the  scope  of  work  of  a 
contract  shall  also  be  submitted  for 
FHWA  review  and  approval  prior  to 
proceeding  with  the  new  work. 
Significant  changes  are  those  which 
require  execution  of  supplemental 
agreements. 

PART  420  [REMOVED  AND 
RESERVED] 


PART  620  [REMOVED  AND 
RESERVED] 

[4.  Part  620  is  removed  and  reserved. 

[FR  Doc.  70-38518  Filed  12-10-79;  8:45  amj 

BILLING  CODE  4910-22-M 


3.  Part  420  is  removed  and  reserved. 


